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Applicant's response of 4/13/06 has been entered. The examiner will 
address applicant's remarks at the end of this office action. 

1 . The following is a quotation of the appropriate paragraphs of 35 
U.S.C. 102 that form the basis for the rejections under this section made in this 
Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 
122(b), by another filed in the United States before the invention by the applicant for patent or 
(2) a patent granted on an application for patent by another filed in the United States before 
the invention by the applicant for patent, except that an international application filed under 
the treaty defined in section 351(a) shall have the effects for purposes of this subsection of an 
application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

2. Claims 1-8,10, are rejected under 35 U.S.C. 102(e) as being anticipated 
by McCall etal. (6321984). 

For claims 1,2,4,10, McCall discloses a system and method for the 
distribution of fuel to a customer. McCall discloses that a server facility 204 is 
used to store fuel deal data in database 206. The data is fuel deal data as 
claimed because the data in database 206 is data indicative of special prices 
given to customers on gas when certain incentive criteria have been met (i.e. 
certain dollar amount purchased overtime, certain volume purchased overtime 
or other). The server facility 204 processes the data about a particular customer 
(purchase history and deal they are eligible for) and automatically generates 
pricing data (gas price) based on the fuel deal data. The predetermined pricing 
policy technique is the particular incentive program that is in place at any 
particular time or is the specific plan tailored to particular customers (member of 
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a club that receives an automatic discount). The client facility is the fuel 
dispenser controller 26. The client facility is coupled to the server facility by an 
electronic network as claimed, and McCall specifically recognizes and discloses 
the use of the Internet as a network in column 9, lines 15-20. The client facility 
allows the user to enter fuel deal data because for each transaction conducted at 
the pump, the data is saved in the database 206. The transaction data is stored 
so that it can be determined when the incentive criteria have been met by the 
customer and the discount can be received. This satisfies what is claimed with 
respect to the entering of data via the client facility. The intended use recitation 
of fuel being sold by a fuel distribution system is in McCall. The fuel distribution 
system (although not positively claimed as part of the scope of the system) is the 
pump nozzle and associated hardware that actually dispenses the fuel. With 
respect to the newly added language reciting that the pre-determined pricing 
technique is "substitutable", this is inherently present in McCall. If the owner of 
the business decides that they do not want to continue with the current customer 
incentive program (the pre-determined pricing technique), they can substitute 
another incentive program (another pre-determined pricing technique) for the 
current incentive program. The pricing technique of McCall can be substituted 
with another type of pricing technique, this is inherent. 

For claim 3, the Internet is an "open standards based protocol" as claimed. 

For claim 5, the server facility processes and generates pricing data 
periodically. Whenever a customer uses the system for a purchase the server 
facility is processing and generating pricfng data as claimed. 
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For claim 6, McCall discusses the identification of a pump number, for 
example C. McCall discloses more than one fuel dispenser (more than one 
pump). This satisfies what is claimed because another customer at another 
pump satisfies what is claimed. The server facility is capable of being accessed 
by more than one pump controller at one time. 

For claim 7, McCall discloses that the server facility and the client facility 
are remote from each other. See column 3, line 65 to column 4, line 4. 

For claim 8, the incentive program looks to prior purchase data and this is 
the same as past fuel deals (how much did you buy in terms of volume or dollar 
amount?). 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for 
all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 102 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

4. This application currently names joint inventors. In considering 
patentability of the claims under 35 U.S.C. 103(a), the examiner presumes that 
the subject matter of the various claims was commonly owned at the time any 
inventions covered therein were made absent any evidence to the contrary. 
Applicant is advised of the obligation under 37 CFR 1 .56 to point out the inventor 
and invention dates of each claim that was not commonly owned at the time a 
later invention was made in order for the examiner to consider the applicability of 
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35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 
U.S.C. 103(a). 

5. Claims 1-20 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Axxis Petroleum and the petroleum price analysis software that they 
produce and sell. 

For claims 1,2,3,6,7,9,10,11,12,13,16,17,19,20, Axxis petroleum is a 
company that has been making petroleum price analysis software for the industry 
since 1991 to late 1990's, when some more software was released in 1997. 
Axxis petroleum is disclosed as "electronically capturing almost 100,000 prices 
every day and subjects them to a strict quality assurance procedure, resulting in 
approximately 25,000 unique prices including gasoline, distillates, aviation fuels, 
ethanol, and propane". Axxis also provides "the prices at all terminals within a 
rack citf and is disclosed as providing a "comprehensive list of averages in the 
industry 1 . Axxis software provides their customers with petroleum price analysis 
and the necessary data needed to make informed decisions about the market 
and about the pricing of petroleum products. With respect to the claimed server 
facility that stores fuel deal data and processes the data to automatically 
generate pricing data in accordance with a predetermined pricing policy, the use 
of a server facility is considered inherent to Axxis petroleum. This is because for 
Axxis petroleum to electronically capture and process almost 100,000 prices 
daily, and to then analyze the data with their pricing software, a server (reads on 
a computer) is necessarily required. You cannot run price analysis software 
without a server facility as claimed. Axxis uses the Internet to capture data and 
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deliver end result data to their customers and this also would require a server 
facility as claimed. The claimed predetermined pricing technique is the manner 
in which Axxis goes about analyzing the collected data. The disclosure of 
"electronically capturing almost 100,000 prices every day and subjects them to a 
strict quality assurance procedure, resulting in approximately 25,000 unique 
prices including gasoline,..." is a disclosure to a predetermined pricing technique 
that results in pricing data (any data relating to the price data analysis). With 
respect to the pricing technique being "substitutable" as recited in claim 1, the 
pricing technique of Axxis is fully capable of being substituted with another 
pricing technique if so desired. This is inherent. The client facility is the 
individual customers and their computers that are electronically coupled to the 
server facility via the Internet so that data can be collected, analyzed, and 
disseminated to their customers. This is also considered inherent because if you 
are receiving electronic data via the Internet, there must be a client facility of 
some kind that is sending the data to the server facility. 

Not disclosed by Axxis is that the predetermined pricing technique results 
in fuel prices based on weighted averages for fuel prices. Axxis provides "the 
prices at all terminals within a rack citf and is disclosed as providing a 
"comprehensive list of averages in the industry'. The "list of averages" is 
discussed with respect to prices. Axxis takes in past fuel deal data and 
generates averages for these prices. It would have been obvious to one of 
ordinary skill in the art at the time the invention was made to provide Axxis and 
the petroleum price analysis software with the feature of providing "a weighted 
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average" of fuel prices as part of the data that the system generates. In view of 
the fact that it is disclosed that averages are generated for fuel prices, and in 
view of the fact that "weighted averages" are common in the analysis of prices, 
one of ordinary skill in the art at the time the invention was made would have 
found it obvious to produce a weighted average for fuel prices as part of the 
results of the price analysis software. A weighted average is a useful piece of 
data one of ordinary skill in the art would want to know about when analyzing 
petroleum prices. From the teaching of producing averages for fuel prices, 
producing "weighted averages" would have been obvious to one of ordinary skill 
in the art. 

For claims 4,14, a "data storage facility" is inherent to Axxis. A database 
is necessarily required to be able to process and store all of the data that Axxis 
collects and processes. 

For claims 5,15, on a daily basis (is periodically) Axxis processes and 
generates pricing data as claimed. 

For claims 8,18, the data that is collected by Axxis is data about "past fuel 
deals" as claimed. The pricing software uses past fuel deal data in the analysis 
of petroleum prices. 

6. Applicant's arguments filed 4/13/06 have been fully considered but they 
are not persuasive. 

With respect to the newly added limitation of "substitutable", this has been 
addressed in the rejection of record. The pricing technique of both McCall and 
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Axxis are fully capable of being substituted with another pricing technique if one 
desired to do so. This is inherent to both references. All that this limitation is 
claiming is the ability to replace one pricing technique for another, which is 
present in both the McCall reference and the Axxis reference. The argument is 
non-persuasive. 

With respect to the argument that McCall does not determine prices, the 
examiner disagrees. If you take a price, apply a discount that depends on the 
current customer and can change from customer to customer, you are 
determining a price, namely the discounted price. The argument that McCall 
does not generate prices is non-persuasive. With respect to the argument that 
the claims are directed to pricing fuels in transactions between producers, 
agents, brokers, etc., the examiner takes notice that none of what has been 
argued is in the claims. The argument is not commensurate with the scope of 
the claims. 

With respect to the argument that Axxis cannot anticipate the "weighted 
averages" limitation, the examiner agrees. That is why the rejection is a 103 
rejection and not a 102 rejection. With respect to the motivation to use weighted 
averages, the examiner feels that this is addressed in the rejection of record and 
that more than sufficient motivation is present for one of ordinary skill in the art to 
conclude that the use of weighted averages is obvious. The argument is non- 
persuasive. 
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7. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of 
time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire 
THREE MONTHS from the mailing date of this action. In the event a first reply is 
filed within TWO MONTHS of the mailing date of this final action and the advisory 
action is not mailed until after the end of the THREE-MONTH shortened statutory 
period, then the shortened statutory period will expire on the date the advisory 
action is mailed, and any extension fee pursuant to 37 CFR 1.136(a) will be 
calculated from the mailing date of the advisory action. In no event, however, will 
the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

8. Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Dennis Ruhl whose telephone number is 571- 
272-6808. The examiner can normally be reached on Monday through Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, John Weiss can be reached on 571-272-6812. The fax 
phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). If you would like assistance from a USPTO Customer Service 
Representative or access to the automated information system, call 800-786- 
9199 (IN USA OR CANADA) or 571-272-1000. 




DENNIS RUHL 
PRIMARY EXAMINER 



